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tion] shall become effective on the date of the enact- practicable physical, mental, and psychosocial
ment of this Act [July 18, 1984].” well-being of each resident in accordance with

§1396r. Requirements for nursing facilities a written plan of care which—

(a) “Nursing facility” defined

In this subchapter, the term ‘‘nursing facility”’
means an institution (or a distinct part of an in-
stitution) which—

(1) is primarily engaged in providing to resi-
dents—

(A) skilled nursing care and related serv-
ices for residents who require medical or
nursing care,

(B) rehabilitation services for the rehabili-
tation of injured, disabled, or sick persons,
or

(C) on a regular basis, health-related care
and services to individuals who because of
their mental or physical condition require
care and services (above the level of room
and board) which can be made available to
them only through institutional facilities,

and is not primarily for the care and treat-
ment of mental diseases;

(2) has in effect a transfer agreement (meet-
ing the requirements of section 1395x(l) of this
title) with one or more hospitals having agree-
ments in effect under section 1395cc of this
title; and

(3) meets the requirements for a nursing fa-
cility described in subsections (b), (c), and (d)
of this section.

Such term also includes any facility which is lo-
cated in a State on an Indian reservation and is
certified by the Secretary as meeting the re-
quirements of paragraph (1) and subsections (b),
(c), and (d) of this section.

(b) Requirements relating to provision of serv-
ices
(1) Quality of life
(A) In general

A nursing facility must care for its resi-
dents in such a manner and in such an envi-
ronment as will promote maintenance or en-
hancement of the quality of life of each resi-
dent.

(B) Quality assessment and assurance

A nursing facility must maintain a quality
assessment and assurance committee, con-
sisting of the director of nursing services, a
physician designated by the facility, and at
least 3 other members of the facility’s staff,
which (i) meets at least quarterly to identify
issues with respect to which quality assess-
ment and assurance activities are necessary
and (ii) develops and implements appropriate
plans of action to correct identified quality
deficiencies. A State or the Secretary may
not require disclosure of the records of such
committee except insofar as such disclosure
is related to the compliance of such commit-
tee with the requirements of this subpara-
graph.

(2) Scope of services and activities under plan
of care

A nursing facility must provide services and
activities to attain or maintain the highest

(A) describes the medical, nursing, and
psychosocial needs of the resident and how
such needs will be met;

(B) is initially prepared, with the partici-
pation to the extent practicable of the resi-
dent or the resident’s family or legal rep-
resentative, by a team which includes the
resident’s attending physician and a reg-
istered professional nurse with responsibil-
ity for the resident; and

(C) is periodically reviewed and revised by
such team after each assessment under para-
graph (3).

(3) Residents’ assessment

(A) Requirement

A nursing facility must conduct a compre-
hensive, accurate, standardized, reproducible
assessment of each resident’s functional ca-
pacity, which assessment—

(i) describes the resident’s capability to
perform daily life functions and significant
impairments in functional capacity;

(ii) is based on a uniform minimum data
set specified by the Secretary under sub-
section (f)(6)(A) of this section;

(iii) uses an instrument which is speci-
fied by the State under subsection (e)(b) of
this section; and

(iv) includes the identification of medi-
cal problems.

(B) Certification
(i) In general

Each such assessment must be conducted
or coordinated (with the appropriate par-
ticipation of health professionals) by a
registered professional nurse who signs
and certifies the completion of the assess-
ment. Each individual who completes a
portion of such an assessment shall sign
and certify as to the accuracy of that por-
tion of the assessment.

(ii) Penalty for falsification

(I) An individual who willfully and
knowingly certifies under clause (i) a ma-
terial and false statement in a resident as-
sessment is subject to a civil money pen-
alty of not more than $1,000 with respect
to each assessment.

(IT) An individual who willfully and
knowingly causes another individual to
certify under clause (i) a material and
false statement in a resident assessment is
subject to a civil money penalty of not
more than $5,000 with respect to each as-
sessment.

(ITII) The provisions of section 1320a-7a of
this title (other than subsections (a) and
(b)) shall apply to a civil money penalty
under this clause in the same manner as
such provisions apply to a penalty or pro-
ceeding under section 1320a-7a(a) of this
title.

(iii) Use of independent assessors

If a State determines, under a survey
under subsection (g) of this section or
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otherwise, that there has been a knowing
and willful certification of false assess-
ments under this paragraph, the State
may require (for a period specified by the
State) that resident assessments under
this paragraph be conducted and certified
by individuals who are independent of the
facility and who are approved by the
State.

(C) Frequency
(i) In general

Such an assessment must be conducted—

(I) promptly upon (but no later than 14
days after the date of) admission for
each individual admitted on or after Oc-
tober 1, 1990, and by not later than Octo-
ber 1, 1991, for each resident of the facil-
ity on that date;

(IT) promptly after a significant change
in the resident’s physical or mental con-
dition; and

(ITI) in no case less often than once
every 12 months.

(ii) Resident review

The nursing facility must examine each
resident no less frequently than once every
3 months and, as appropriate, revise the
resident’s assessment to assure the con-
tinuing accuracy of the assessment.

(D) Use

The results of such an assessment shall be
used in developing, reviewing, and revising
the resident’s plan of care under paragraph
(2).

(E) Coordination

Such assessments shall be coordinated
with any  State-required preadmission
screening program to the maximum extent
practicable in order to avoid duplicative
testing and effort. In addition, a nursing fa-
cility shall notify the State mental health
authority or State mental retardation or de-
velopmental disability authority, as applica-
ble, promptly after a significant change in
the physical or mental condition of a resi-
dent who is mentally ill or mentally re-
tarded.

(F) Requirements relating to preadmission
screening for mentally ill and mentally
retarded individuals

Except as provided in clauses (ii) and (iii)
of subsection (e)(7)(A) of this section, a nurs-
ing facility must not admit, on or after Jan-
uary 1, 1989, any new resident who—

(i) is mentally ill (as defined in sub-
section (e)(7)(G)(i) of this section) unless
the State mental health authority has de-
termined (based on an independent phys-
ical and mental evaluation performed by a
person or entity other than the State men-
tal health authority) prior to admission
that, because of the physical and mental
condition of the individual, the individual
requires the level of services provided by a
nursing facility, and, if the individual re-
quires such level of services, whether the
individual requires specialized services for
mental illness, or
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(ii) is mentally retarded (as defined in
subsection (e)(7)(G)(ii) of this section) un-
less the State mental retardation or devel-
opmental disability authority has deter-
mined prior to admission that, because of
the physical and mental condition of the
individual, the individual requires the
level of services provided by a nursing fa-
cility, and, if the individual requires such
level of services, whether the individual
requires specialized services for mental re-
tardation.

A State mental health authority and a State
mental retardation or developmental dis-
ability authority may not delegate (by sub-
contract or otherwise) their responsibilities
under this subparagraph to a nursing facility
(or to an entity that has a direct or indirect
affiliation or relationship with such a facil-
ity).

(4) Provision of services and activities

(A) In general

To the extent needed to fulfill all plans of
care described in paragraph (2), a nursing fa-
cility must provide (or arrange for the provi-
sion of)—

(i) nursing and related services and spe-
cialized rehabilitative services to attain or
maintain the highest practicable physical,
mental, and psychosocial well-being of
each resident;

(ii) medically-related social services to
attain or maintain the highest practicable
physical, mental, and psychosocial well-
being of each resident;

(iii) pharmaceutical services (including
procedures that assure the accurate ac-
quiring, receiving, dispensing, and admin-
istering of all drugs and biologicals) to
meet the needs of each resident;

(iv) dietary services that assure that the
meals meet the daily nutritional and spe-
cial dietary needs of each resident;

(v) an on-going program, directed by a
qualified professional, of activities de-
signed to meet the interests and the phys-
ical, mental, and psychosocial well-being
of each resident;

(vi) routine dental services (to the ex-
tent covered under the State plan) and
emergency dental services to meet the
needs of each resident; and

(vii) treatment and services required by
mentally ill and mentally retarded resi-
dents not otherwise provided or arranged
for (or required to be provided or arranged
for) by the State.

The services provided or arranged by the fa-
cility must meet professional standards of
quality.

(B) Qualified persons providing services

Services described in clauses (i), (ii), (iii),
(iv), and (vi) of subparagraph (A) must be
provided by qualified persons in accordance
with each resident’s written plan of care.

(C) Required nursing care; facility waivers

(i) General requirements

With respect to nursing facility services
provided on or after October 1, 1990, a nurs-
ing facility—
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(I) except as provided in clause (ii),
must provide 24-hour licensed nursing
services which are sufficient to meet the
nursing needs of its residents, and

(IT) except as provided in clause (ii),
must use the services of a registered pro-
fessional nurse for at least 8 consecutive
hours a day, 7 days a week.

(ii) Waiver by State

To the extent that a facility is unable to
meet the requirements of clause (i), a
State may waive such requirements with
respect to the facility if—

(I) the facility demonstrates to the
satisfaction of the State that the facility
has been unable, despite diligent efforts
(including offering wages at the commu-
nity prevailing rate for nursing facili-
ties), to recruit appropriate personnel,

(IT) the State determines that a waiver
of the requirement will not endanger the
health or safety of individuals staying in
the facility,

(ITI) the State finds that, for any such
periods in which licensed nursing serv-
ices are not available, a registered pro-
fessional nurse or a physician is obli-
gated to respond immediately to tele-
phone calls from the facility,

(IV) the State agency granting a waiv-
er of such requirements provides notice
of the waiver to the State long-term care
ombudsman (established under section
307(a)(12)1 of the Older Americans Act of
1965) and the protection and advocacy
system in the State for the mentally ill
and the mentally retarded, and

(V) the nursing facility that is granted
such a waiver by a State notifies resi-
dents of the facility (or, where appro-
priate, the guardians or legal representa-
tives of such residents) and members of
their immediate families of the waiver.

A waiver under this clause shall be subject
to annual review and to the review of the
Secretary and subject to clause (iii) shall
be accepted by the Secretary for purposes
of this subchapter to the same extent as is
the State’s certification of the facility. In
granting or renewing a waiver, a State
may require the facility to use other quali-
fied, licensed personnel.

(iii) Assumption of waiver authority by
Secretary

If the Secretary determines that a State
has shown a clear pattern and practice of
allowing waivers in the absence of diligent
efforts by facilities to meet the staffing re-
quirements, the Secretary shall assume
and exercise the authority of the State to
grant waivers.

(5) Required training of nurse aides
(A) In general

(i) Except as provided in clause (ii), a nurs-
ing facility must not use on a full-time basis
any individual as a nurse aide in the facility

1See References in Text note below.
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on or after October 1, 1990, for more than 4
months unless the individual—

(I) has completed a training and com-
petency evaluation program, or a com-
petency evaluation program, approved by
the State under subsection (e)(1)(A) of this
section, and

(IT) is competent to provide nursing or
nursing-related services.

(ii) A nursing facility must not use on a
temporary, per diem, leased, or on any other
basis other than as a permanent employee
any individual as a nurse aide in the facility
on or after January 1, 1991, unless the indi-
vidual meets the requirements described in
clause (i).

(B) Offering competency evaluation pro-
grams for current employees

A nursing facility must provide, for indi-
viduals used as a nurse aide by the facility
as of January 1, 1990, for a competency eval-
uation program approved by the State under
subsection (e)(1) of this section and such
preparation as may be necessary for the in-
dividual to complete such a program by Oc-
tober 1, 1990.

(C) Competency

The nursing facility must not permit an
individual, other than in a training and com-
petency evaluation program approved by the
State, to serve as a nurse aide or provide
services of a type for which the individual
has not demonstrated competency and must
not use such an individual as a nurse aide
unless the facility has inquired of any State
registry established under subsection
(e)(2)(A) of this section that the facility be-
lieves will include information concerning
the individual.

(D) Re-training required

For purposes of subparagraph (A), if, since
an individual’s most recent completion of a
training and competency evaluation pro-
gram, there has been a continuous period of
24 consecutive months during none of which
the individual performed nursing or nursing-
related services for monetary compensation,
such individual shall complete a new train-
ing and competency evaluation program, or
a new competency evaluation program.

(E) Regular in-service education

The nursing facility must provide such
regular performance review and regular in-
service education as assures that individuals
used as nurse aides are competent to per-
form services as nurse aides, including train-
ing for individuals providing nursing and
nursing-related services to residents with
cognitive impairments.

(F) “Nurse aide” defined

In this paragraph, the term ‘‘nurse aide”
means any individual providing nursing or
nursing-related services to residents in a
nursing facility, but does not include an in-
dividual—

(i) who is a licensed health professional

(as defined in subparagraph (G)) or a reg-

istered dietician, or
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(ii) who volunteers to provide such serv-
ices without monetary compensation.

Such term includes an individual who pro-
vides such services through an agency or
under a contract with the facility.

(G) Licensed health professional defined

In this paragraph, the term ‘‘licensed
health professional’” means a physician, phy-
sician assistant, nurse practitioner, phys-
ical, speech, or occupational therapist, phys-
ical or occupational therapy assistant, reg-
istered professional nurse, licensed practical
nurse, or licensed or certified social worker.

(6) Physician supervision and clinical records

A nursing facility must—

(A) require that the health care of every
resident be provided under the supervision of
a physician (or, at the option of a State,
under the supervision of a nurse practi-
tioner, clinical nurse specialist, or physician
assistant who is not an employee of the fa-
cility but who is working in collaboration
with a physician);

(B) provide for having a physician avail-
able to furnish necessary medical care in
case of emergency; and

(C) maintain clinical records on all resi-
dents, which records include the plans of
care (described in paragraph (2)) and the
residents’ assessments (described in para-
graph (3)), as well as the results of any pre-
admission screening conducted under sub-
section (e)(7) of this section.

(7) Required social services

In the case of a nursing facility with more
than 120 beds, the facility must have at least
one social worker (with at least a bachelor’s
degree in social work or similar professional
qualifications) employed full-time to provide
or assure the provision of social services.

(8) Information on nurse staffing
(A) In general

A nursing facility shall post daily for each
shift the current number of licensed and un-
licensed nursing staff directly responsible
for resident care in the facility. The infor-
mation shall be displayed in a uniform man-
ner (as specified by the Secretary) and in a
clearly visible place.

(B) Publication of data
A nursing facility shall, upon request,
make available to the public the nursing
staff data described in subparagraph (A).
(¢) Requirements relating to residents’ rights
(1) General rights
(A) Specified rights
A nursing facility must protect and pro-

mote the rights of each resident, including
each of the following rights:

(i) Free choice

The right to choose a personal attending
physician, to be fully informed in advance
about care and treatment, to be fully in-
formed in advance of any changes in care
or treatment that may affect the resi-

dent’s well-being, and (except with respect
to a resident adjudged incompetent) to
participate in planning care and treatment
or changes in care and treatment.

(ii) Free from restraints

The right to be free from physical or
mental abuse, corporal punishment, invol-
untary seclusion, and any physical or
chemical restraints imposed for purposes
of discipline or convenience and not re-
quired to treat the resident’s medical
symptoms. Restraints may only be im-
posed—

(I) to ensure the physical safety of the
resident or other residents, and

(IT) only upon the written order of a
physician that specifies the duration and
circumstances under which the re-
straints are to be used (except in emer-
gency circumstances specified by the

Secretary until such an order could rea-

sonably be obtained).
(iii) Privacy

The right to privacy with regard to ac-
commodations, medical treatment, writ-
ten and telephonic communications, visits,
and meetings of family and of resident
groups.

(iv) Confidentiality

The right to confidentiality of personal
and clinical records and to access to cur-
rent clinical records of the resident upon
request by the resident or the resident’s
legal representative, within 24 hours (ex-
cluding hours occurring during a weekend
or holiday) after making such a request.

(v) Accommodation of needs

The right—

(I) to reside and receive services with
reasonable accommodation of individual
needs and preferences, except where the
health or safety of the individual or
other residents would be endangered, and

(IT) to receive notice before the room
or roommate of the resident in the facil-
ity is changed.

(vi) Grievances

The right to voice grievances with re-
spect to treatment or care that is (or fails
to be) furnished, without discrimination or
reprisal for voicing the grievances and the
right to prompt efforts by the facility to
resolve grievances the resident may have,
including those with respect to the behav-
ior of other residents.

(vii) Participation in resident and family
groups

The right of the resident to organize and
participate in resident groups in the facil-
ity and the right of the resident’s family
to meet in the facility with the families of
other residents in the facility.

(viii) Participation in other activities

The right of the resident to participate
in social, religious, and community activi-
ties that do not interfere with the rights of
other residents in the facility.



§1396r

(ix) Examination of survey results

The right to examine, upon reasonable
request, the results of the most recent sur-
vey of the facility conducted by the Sec-
retary or a State with respect to the facil-
ity and any plan of correction in effect
with respect to the facility.

(x) Refusal of certain transfers

The right to refuse a transfer to another
room within the facility, if a purpose of
the transfer is to relocate the resident
from a portion of the facility that is not a
skilled nursing facility (for purposes of
subchapter XVIII of this chapter) to a por-
tion of the facility that is such a skilled
nursing facility.

(xi) Other rights

Any other right established by the Sec-
retary.

Clause (iii) shall not be construed as requir-
ing the provision of a private room. A resi-
dent’s exercise of a right to refuse transfer
under clause (x) shall not affect the resi-
dent’s eligibility or entitlement to medical
assistance under this subchapter or a State’s
entitlement to Federal medical assistance
under this subchapter with respect to serv-
ices furnished to such a resident.

(B) Notice of rights

A nursing facility must—

(i) inform each resident, orally and in
writing at the time of admission to the fa-
cility, of the resident’s legal rights during
the stay at the facility and of the require-
ments and procedures for establishing
eligibility for medical assistance under
this subchapter, including the right to re-
quest an assessment under section
1396r-5(c)(1)(B) of this title;

(ii) make available to each resident,
upon reasonable request, a written state-
ment of such rights (which statement is
updated upon changes in such rights) in-
cluding the notice (if any) of the State de-
veloped under subsection (e)(6) of this sec-
tion;

(iii) inform each resident who is entitled
to medical assistance under this sub-
chapter—

(I) at the time of admission to the fa-
cility or, if later, at the time the resi-
dent becomes eligible for such assist-
ance, of the items and services (includ-
ing those specified under section
1396a(a)(28)(B) of this title) that are in-
cluded in nursing facility services under
the State plan and for which the resident
may not be charged (except as permitted
in section 13960 of this title), and of
those other items and services that the
facility offers and for which the resident
may be charged and the amount of the
charges for such items and services, and

(IT) of changes in the items and serv-
ices described in subclause (I) and of
changes in the charges imposed for items
and services described in that subclause;
and
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(iv) inform each other resident, in writ-
ing before or at the time of admission and
periodically during the resident’s stay, of
services available in the facility and of re-
lated charges for such services, including
any charges for services not covered under
subchapter XVIII of this chapter or by the
facility’s basic per diem charge.

The written description of legal rights under
this subparagraph shall include a description
of the protection of personal funds under
paragraph (6) and a statement that a resi-
dent may file a complaint with a State sur-
vey and certification agency respecting resi-
dent abuse and neglect and misappropriation
of resident property in the facility.

(C) Rights of incompetent residents

In the case of a resident adjudged incom-
petent under the laws of a State, the rights
of the resident under this subchapter shall
devolve upon, and, to the extent judged nec-
essary by a court of competent jurisdiction,
be exercised by, the person appointed under
State law to act on the resident’s behalf.

(D) Use of psychopharmacologic drugs

Psychopharmacologic drugs may be ad-
ministered only on the orders of a physician
and only as part of a plan (included in the
written plan of care described in paragraph
(2)) designed to eliminate or modify the
symptoms for which the drugs are prescribed
and only if, at least annually an independ-
ent, external consultant reviews the appro-
priateness of the drug plan of each resident
receiving such drugs.

(2) Transfer and discharge rights

(A) In general

A nursing facility must permit each resi-
dent to remain in the facility and must not
transfer or discharge the resident from the
facility unless—

(i) the transfer or discharge is necessary
to meet the resident’s welfare and the resi-
dent’s welfare cannot be met in the facil-
ity;

(ii) the transfer or discharge is appro-
priate because the resident’s health has
improved sufficiently so the resident no
longer needs the services provided by the
facility;

(iii) the safety of individuals in the facil-
ity is endangered;

(iv) the health of individuals in the facil-
ity would otherwise be endangered;

(v) the resident has failed, after reason-
able and appropriate notice, to pay (or to
have paid under this subchapter or sub-
chapter XVIII of this chapter on the resi-
dent’s behalf) for a stay at the facility; or

(vi) the facility ceases to operate.

In each of the cases described in clauses (i)
through (iv), the basis for the transfer or dis-
charge must be documented in the resident’s
clinical record. In the cases described in
clauses (i) and (ii), the documentation must
be made by the resident’s physician, and in
the case described in clause (iv) the docu-
mentation must be made by a physician. For



Page 3499

purposes of clause (v), in the case of a resi-
dent who becomes eligible for assistance
under this subchapter after admission to the
facility, only charges which may be imposed
under this subchapter shall be considered to
be allowable.

(B) Pre-transfer and pre-discharge notice
(1) In general

Before effecting a transfer or discharge
of a resident, a nursing facility must—
(I) notify the resident (and, if known,
an immediate family member of the resi-
dent or legal representative) of the
transfer or discharge and the reasons
therefor,
(IT) record the reasons in the resident’s
clinical record (including any docu-
mentation required under subparagraph
(A)), and
(ITT) include in the notice the items de-
scribed in clause (iii).
(ii) Timing of notice

The notice under clause (i)(I) must be
made at least 30 days in advance of the
resident’s transfer or discharge except—

(I) in a case described in clause (iii) or
(iv) of subparagraph (A);

(IT) in a case described in clause (ii) of
subparagraph (A), where the resident’s
health improves sufficiently to allow a
more immediate transfer or discharge;

(ITI) in a case described in clause (i) of
subparagraph (A), where a more imme-
diate transfer or discharge is neces-
sitated by the resident’s urgent medical
needs; or

(IV) in a case where a resident has not
resided in the facility for 30 days.

In the case of such exceptions, notice must
be given as many days before the date of
the transfer or discharge as is practicable.

(iii) Items included in notice

Each notice under clause (i) must in-
clude—

(I) for transfers or discharges effected
on or after October 1, 1989, notice of the
resident’s right to appeal the transfer or
discharge under the State process estab-
lished under subsection (e)(3) of this sec-
tion;

(IT) the name, mailing address, and
telephone number of the State long-term
care ombudsman (established under title
IIT or VII of the Older Americans Act of
1965 [42 U.S.C. 3021 et seq., 3058 et seq.] in
accordance with section 712 of the Act
[42 U.S.C. 3058g]);

(III) in the case of residents with devel-
opmental disabilities, the mailing ad-
dress and telephone number of the agen-
cy responsible for the protection and ad-
vocacy system for developmentally dis-
abled individuals established under sub-
title C of the Developmental Disabilities
Assistance and Bill of Rights Act of 2000
[42 U.S.C. 15041 et seq.]; and

(IV) in the case of mentally ill resi-
dents (as defined in subsection
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(e)(M)(G)({) of this section), the mailing
address and telephone number of the
agency responsible for the protection
and advocacy system for mentally ill in-
dividuals established under the Protec-
tion and Advocacy for Mentally Ill Indi-
viduals Act2 [42 U.S.C. 10801 et seq.].

(C) Orientation

A nursing facility must provide sufficient
preparation and orientation to residents to
ensure safe and orderly transfer or discharge
from the facility.

(D) Notice on bed-hold policy and readmis-
sion

(i) Notice before transfer

Before a resident of a nursing facility is
transferred for hospitalization or thera-
peutic leave, a nursing facility must pro-
vide written information to the resident
and an immediate family member or legal
representative concerning—

(I) the provisions of the State plan
under this subchapter regarding the pe-
riod (if any) during which the resident
will be permitted under the State plan to
return and resume residence in the facil-
ity, and

(IT) the policies of the facility regard-
ing such a period, which policies must be
consistent with clause (iii).

(ii) Notice upon transfer

At the time of transfer of a resident to a
hospital or for therapeutic leave, a nursing
facility must provide written notice to the
resident and an immediate family member
or legal representative of the duration of
any period described in clause (i).

(iii) Permitting resident to return

A nursing facility must establish and fol-
low a written policy under which a resi-
dent—

(I) who is eligible for medical assist-
ance for nursing facility services under a
State plan,

(IT) who is transferred from the facility
for hospitalization or therapeutic leave,
and

(ITI) whose hospitalization or thera-
peutic leave exceeds a period paid for
under the State plan for the holding of a
bed in the facility for the resident,

will be permitted to be readmitted to the
facility immediately upon the first avail-
ability of a bed in a semiprivate room in
the facility if, at the time of readmission,
the resident requires the services provided
by the facility.

(E) Information respecting advance direc-
tives

A nursing facility must comply with the
requirement of section 1396a(w) of this title
(relating to maintaining written policies and
procedures respecting advance directives).

2See References in Text note below.
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(F) Continuing rights in case of voluntary
withdrawal from participation

(i) In general

In the case of a nursing facility that vol-
untarily withdraws from participation in a
State plan under this subchapter but con-
tinues to provide services of the type pro-
vided by nursing facilities—

(I) the facility’s voluntary withdrawal
from participation is not an acceptable
basis for the transfer or discharge of
residents of the facility who were resid-
ing in the facility on the day before the
effective date of the withdrawal (includ-
ing those residents who were not entitled
to medical assistance as of such day);

(IT) the provisions of this section con-
tinue to apply to such residents until the
date of their discharge from the facility;
and

(ITT) in the case of each individual who
begins residence in the facility after the
effective date of such withdrawal, the fa-
cility shall provide notice orally and in a
prominent manner in writing on a sepa-
rate page at the time the individual be-
gins residence of the information de-
scribed in clause (ii) and shall obtain
from each such individual at such time
an acknowledgment of receipt of such in-
formation that is in writing, signed by
the individual, and separate from other
documents signed by such individual.

Nothing in this subparagraph shall be con-
strued as affecting any requirement of a
participation agreement that a nursing fa-
cility provide advance notice to the State
or the Secretary, or both, of its intention
to terminate the agreement.

(ii) Information for new residents

The information described in this clause
for a resident is the following:

(I) The facility is not participating in
the program under this subchapter with
respect to that resident.

(IT) The facility may transfer or dis-
charge the resident from the facility at
such time as the resident is unable to
pay the charges of the facility, even
though the resident may have become el-
igible for medical assistance for nursing
facility services under this subchapter.

(iii) Continuation of payments and over-
sight authority

Notwithstanding any other provision of
this subchapter, with respect to the resi-
dents described in clause (i)(I), a participa-
tion agreement of a facility described in
clause (i) is deemed to continue in effect
under such plan after the effective date of
the facility’s voluntary withdrawal from
participation under the State plan for pur-
poses of—

(I) receiving payments under the State
plan for nursing facility services pro-
vided to such residents;

(IT) maintaining compliance with all
applicable requirements of this sub-
chapter; and
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(ITI) continuing to apply the survey,
certification, and enforcement authority
provided under subsections (g) and (h) of
this section (including involuntary ter-
mination of a participation agreement
deemed continued under this clause).

(iv) No application to new residents

This paragraph (other than subclause
(ITII) of clause (i)) shall not apply to an in-
dividual who begins residence in a facility
on or after the effective date of the with-
drawal from participation under this sub-
paragraph.

(3) Access and visitation rights

A nursing facility must—

(A) permit immediate access to any resi-
dent by any representative of the Secretary,
by any representative of the State, by an
ombudsman or agency described in subclause
(IT), (III), or (IV) of paragraph (2)(B)(iii), or
by the resident’s individual physician;

(B) permit immediate access to a resident,
subject to the resident’s right to deny or
withdraw consent at any time, by immediate
family or other relatives of the resident;

(C) permit immediate access to a resident,
subject to reasonable restrictions and the
resident’s right to deny or withdraw consent
at any time, by others who are visiting with
the consent of the resident;

(D) permit reasonable access to a resident
by any entity or individual that provides
health, social, legal, or other services to the
resident, subject to the resident’s right to
deny or withdraw consent at any time; and

(E) permit representatives of the State
ombudsman (described in paragraph
(2)(B)(iii)(II)), with the permission of the
resident (or the resident’s legal representa-
tive) and consistent with State law, to ex-
amine a resident’s clinical records.

(4) Equal access to quality care

(A) In general

A nursing facility must establish and
maintain identical policies and practices re-
garding transfer, discharge, and the provi-
sion of services required under the State
plan for all individuals regardless of source
of payment.

(B) Construction

(i) Nothing prohibiting any charges for
non-medicaid patients

Subparagraph (A) shall not be construed
as prohibiting a nursing facility from
charging any amount for services fur-
nished, consistent with the notice in para-
graph (1)(B) describing such charges.

(ii) No additional services required

Subparagraph (A) shall not be construed
as requiring a State to offer additional
services on behalf of a resident than are
otherwise provided under the State plan.

(5) Admissions policy

(A) Admissions

With respect to admissions practices, a
nursing facility must—
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(i)(I) not require individuals applying to
reside or residing in the facility to waive
their rights to benefits under this sub-
chapter or subchapter XVIII of this chap-
ter, (IT) subject to subparagraph (B)(v), not
require oral or written assurance that such
individuals are not eligible for, or will not
apply for, benefits under this subchapter
or subchapter XVIII of this chapter, and
(ITI) prominently display in the facility
written information, and provide to such
individuals oral and written information,
about how to apply for and use such bene-
fits and how to receive refunds for previous
payments covered by such benefits;

(ii) not require a third party guarantee
of payment to the facility as a condition of
admission (or expedited admission) to, or
continued stay in, the facility; and

(iii) in the case of an individual who is
entitled to medical assistance for nursing
facility services, not charge, solicit, ac-
cept, or receive, in addition to any amount
otherwise required to be paid under the
State plan under this subchapter, any gift,
money, donation, or other consideration as
a precondition of admitting (or expediting
the admission of) the individual to the fa-
cility or as a requirement for the individ-
ual’s continued stay in the facility.

(B) Construction
(i) No preemption of stricter standards

Subparagraph (A) shall not be construed
as preventing States or political subdivi-
sions therein from prohibiting, under
State or local law, the discrimination
against individuals who are entitled to
medical assistance under the State plan
with respect to admissions practices of
nursing facilities.

(ii) Contracts with legal representatives

Subparagraph (A)(ii) shall not be con-
strued as preventing a facility from requir-
ing an individual, who has legal access to
a resident’s income or resources available
to pay for care in the facility, to sign a
contract (without incurring personal fi-
nancial liability) to provide payment from
the resident’s income or resources for such
care.

(iii) Charges for additional services re-
quested

Subparagraph (A)(iii) shall not be con-
strued as preventing a facility from charg-
ing a resident, eligible for medical assist-
ance under the State plan, for items or
services the resident has requested and re-
ceived and that are not specified in the
State plan as included in the term ‘‘nurs-
ing facility services”.

(iv) Bona fide contributions

Subparagraph (A)(iii) shall not be con-
strued as prohibiting a nursing facility
from soliciting, accepting, or receiving a
charitable, religious, or philanthropic con-
tribution from an organization or from a
person unrelated to the resident (or poten-
tial resident), but only to the extent that

TITLE 42—THE PUBLIC HEALTH AND WELFARE §1396r

such contribution is not a condition of ad-

mission, expediting admission, or con-

tinued stay in the facility.

(v) Treatment of continuing care retire-
ment communities admission contracts

Notwithstanding subclause (II) of sub-
paragraph (A)(i), subject to subsections (c)
and (d) of section 1396r-5 of this title, con-
tracts for admission to a State licensed,
registered, certified, or equivalent con-
tinuing care retirement community or life
care community, including services in a
nursing facility that is part of such com-
munity, may require residents to spend on
their care resources declared for the pur-
poses of admission before applying for
medical assistance.

(6) Protection of resident funds

(A) In general

The nursing facility—

(i) may not require residents to deposit
their personal funds with the facility, and

(ii) upon the written authorization of the
resident, must hold, safeguard, and ac-
count for such personal funds under a sys-
tem established and maintained by the fa-
cility in accordance with this paragraph.

(B) Management of personal funds

Upon written authorization of a resident
under subparagraph (A)(ii), the facility must
manage and account for the personal funds
of the resident deposited with the facility as
follows:

(i) Deposit

The facility must deposit any amount of
personal funds in excess of $50 with respect
to a resident in an interest bearing ac-
count (or accounts) that is separate from
any of the facility’s operating accounts
and credits all interest earned on such sep-
arate account to such account. With re-
spect to any other personal funds, the fa-
cility must maintain such funds in a non-
interest bearing account or petty cash
fund.

(ii) Accounting and records

The facility must assure a full and com-
plete separate accounting of each such
resident’s personal funds, maintain a writ-
ten record of all financial transactions in-
volving the personal funds of a resident de-
posited with the facility, and afford the
resident (or a legal representative of the
resident) reasonable access to such record.
(iii) Notice of certain balances

The facility must notify each resident
receiving medical assistance under the
State plan under this subchapter when the
amount in the resident’s account reaches
$200 less than the dollar amount deter-
mined under section 1382(a)(3)(B) of this
title and the fact that if the amount in the
account (in addition to the value of the
resident’s other nonexempt resources)
reaches the amount determined under such
section the resident may lose eligibility
for such medical assistance or for benefits
under subchapter XVI of this chapter.
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(iv) Conveyance upon death

Upon the death of a resident with such
an account, the facility must convey
promptly the resident’s personal funds
(and a final accounting of such funds) to
the individual administering the resident’s
estate.

(C) Assurance of financial security

The facility must purchase a surety bond,
or otherwise provide assurance satisfactory
to the Secretary, to assure the security of
all personal funds of residents deposited
with the facility.

(D) Limitation on charges to personal funds

The facility may not impose a charge
against the personal funds of a resident for
any item or service for which payment is
made under this subchapter or subchapter
XVIII of this chapter.

(7) Limitation on charges in case of medicaid-
eligible individuals

(A) In general

A nursing facility may not impose charges,
for certain medicaid-eligible individuals for
nursing facility services covered by the
State under its plan under this subchapter,
that exceed the payment amounts estab-
lished by the State for such services under
this subchapter.

(B) “Certain medicaid-eligible individual” de-
fined

In subparagraph (A), the term ‘‘certain
medicaid-eligible individual’”” means an indi-
vidual who is entitled to medical assistance
for nursing facility services in the facility
under this subchapter but with respect to
whom such benefits are not being paid be-
cause, in determining the amount of the in-
dividual’s income to be applied monthly to
payment for the costs of such services, the
amount of such income exceeds the payment
amounts established by the State for such
services under this subchapter.

(8) Posting of survey results

A nursing facility must post in a place read-
ily accessible to residents, and family mem-
bers and legal representatives of residents, the
results of the most recent survey of the facil-
ity conducted under subsection (g) of this sec-
tion.

(d) Requirements relating to administration and
other matters

(1) Administration
(A) In general

A nursing facility must be administered in
a manner that enables it to use its resources
effectively and efficiently to attain or main-
tain the highest practicable physical, men-
tal, and psychosocial well-being of each resi-
dent (consistent with requirements estab-
lished under subsection (f)(5) of this section).
(B) Required notices

If a change occurs in—

(i) the persons with an ownership or con-
trol interest (as defined in section
1320a-3(a)(3) of this title) in the facility,

(ii) the persons who are officers, direc-
tors, agents, or managing employees (as
defined in section 1320a-5(b) of this title) of
the facility,

(iii) the corporation, association, or
other company responsible for the man-
agement of the facility, or

(iv) the individual who is the adminis-
trator or director of nursing of the facil-
ity,

the nursing facility must provide notice to
the State agency responsible for the licens-
ing of the facility, at the time of the change,
of the change and of the identity of each new
person, company, or individual described in
the respective clause.

(C) Nursing facility administrator

The administrator of a nursing facility
must meet standards established by the Sec-
retary under subsection (f)(4) of this section.

(2) Licensing and Life Safety Code

(A) Licensing

A nursing facility must be licensed under
applicable State and local law.
(B) Life Safety Code

A nursing facility must meet such provi-
sions of such edition (as specified by the Sec-
retary in regulation) of the Life Safety Code
of the National Fire Protection Association
as are applicable to nursing homes; except
that—

(i) the Secretary may waive, for such pe-
riods as he deems appropriate, specific pro-
visions of such Code which if rigidly ap-
plied would result in unreasonable hard-
ship upon a facility, but only if such waiv-
er would not adversely affect the health
and safety of residents or personnel, and

(ii) the provisions of such Code shall not
apply in any State if the Secretary finds
that in such State there is in effect a fire
and safety code, imposed by State law,
which adequa